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MEDISPAS AND LICENSES FOR RENT

By Jean Uranga, Attorney

It has come to the attention of the Board that some physicians are being hired as “Medical Direc-
tors” for medispas which are owned by unlicensed, non-physicians. If these medispas provide laser
treatments, Botox injections and other treatments using prescriptive devices or medications, such

“Medical Directors” are violating the Idaho Medical Practice Act.

While the Board has adopted guidelines for hair removal using intense pulsed light and laser
devices by supervised medical personnel, those medical personnel must be under the direct control and
employment of a physician in a medical spa owned by the physician who is supervising the medical

personnel.

It is a violation of the Idaho Medical Practice Act to allow another person or business entity to
use a physician’s license to practice medicine when that person is not licensed to practice medicine. It is
also a violation of the Medical Practice Act to divide fees or agree to split or divide fees for professional

services with any person, institution or corporation in exchange for referral.

In the past few years, the Board has dealt with a number of cases in which physicians have un-
wittingly violated these provisions of the Medical Practice Act. For example, a business owned and op-
erated solely by unlicensed, non-physicians may try to “hire” a licensed Idaho physician as a “medical
consultant”, paying the physician a nominal monthly fee. The business then uses the physician’s
“license number” or “provider number” to bill insurance companies for therapeutic services provided
by unlicensed, lay people. These businesses may bill thousands of dollars to insurance companies under
the physician’s “provider number” and the physician is paid pennies in exchange for the improper use
of the physician’s license. Such practices may result not only in disciplinary action against the physician
by the Board, but may also result in significant financial and malpractice exposure to the physician by

“patients” who have never actually been seen or treated by the physician.

There is very limited case law on these legal issues in the State of Idaho. There is one Idaho case
which indirectly interpreted Idaho Code §54-1814(8), the fee splitting statute. Miller v. Haller, 129 Idaho
345, 924 P.2d 607 (S.Ct. 1996).




In the Miller case, the Idaho Supreme Court noted that the prohibition addressed by this statute is
one in which the division of fees or money has changed hands in direct exchange for referrals.

The only Idaho case dealing directly with the corporate practice of medicine doctrine is Worlton v.
Davis, 73 Idaho 217 (1952). That case actually involved a suit between two physicians. One physi-
cian had signed a covenant not to compete and later left the clinic which was operated as a partner-
ship. One of the partners was not a physician. The physician sued to invalidate the contract on the

grounds that it violated public policy. The Idaho Supreme Court agreed and stated:

It is well established that no unlicensed person or entity may engage in the practice of

the medical profession through licensed employees; nor may a licensed physician

practice as an employee of an unlicensed person or entity. Such practices are contrary
to public policy. 73 Idaho at 221. (Emphasis added.)

The Idaho Supreme Court determined that, since a non-physician partner had a contractual right to

control or direct the medical care provided by a physician, the contract was invalid.

Based upon these cases and similar cases from other jurisdictions, it is the position of the
Idaho State Board of Medicine that non-physician businesses and individuals, including medispas,
may not hire physicians as employees or medical directors to operate clinics or supervise personnel
for those entities or individuals. Physicians who accept employment from unlicensed businesses and
individuals risk disciplinary action by the Board. Similarly, physicians who allow unlicensed busi-
nesses or individuals to bill for services provided by unlicensed, lay people also risk disciplinary ac-
tion. Exceptions are created by statute for employment of physicians by licensed Idaho hospitals

and health maintenance organizations.

In order to protect your license from disciplinary action, be careful who you agree to work for

and safeguard and control the use of your license and provider number.

DEA Places Carisoprodol in Schedule IV

The US Drug Enforcement Administration has issued a final rule to place Carisoprodol (Soma)
into Schedule IV of the Controlled Substance Act effective January 11, 2012. Thereafter, any
person who engages in the manufacture, distribution, dispensing, importing, exporting, as well
as any person who possesses the drug will be subject to the provisions of the Act and DEA
regulations, including the Act's administrative, civil, and criminal sanctions which are applica-
ble to schedule IV controlled substances. A copy of the Federal Register notice is found here.



http://r20.rs6.net/tn.jsp?llr=zr9ckkcab&et=1108949435383&s=1224&e=001bauQachL4vdDCIBLm8C_NTTQlJ2rzFpgA93tY90vaIjPL6MQDvgN35om_8CAxeiAfjGfgqfqNCcO8RG8hEDa9ovPGrp-DnhZb4RKV69ZPLDrWgh1PGP7q6wyvsqpFLs6fSrikSWSL43DLE7UwoTJ7NkE7lIIo5gOuUR-oKVWP4o=�
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BOARD ACTIONS

Details of disciplinary ac-
tions are available on the
Board of Medicine web

site

PLEASE NOTE

Some physicians have similar
names, please verify informa-
tion by license number on
our web site.

Explanation of terms:

e Stipulation: an agree-
ment, admission, or con-
cession.

e Stipulation and Order:
an agreement between
the Board and the practi-
tioner regarding au-
thorization to practice or
placing terms or condi-
tions on the authoriza-
tion to practice.

e Suspension: temporary
withdrawal of authori-
zation to practice.

e Reprimand: a formal
admonishment of con-
duct or practice.

e Revocation: cancellation
of the authorization to
practice.

BOARD ACTIONS

Borup, Mark D., MD
M-6032 Boise, ID
Action: License surrendered while

under investigation.

Cutting, Thomas, MD
M-4568
Board Action:: Stipulation and Order

for practice limitation

Levanger, Nathan DO
0-0591 Driggs,ID

Board Action: Reciprocal Discipline

Falter, Charles DO
O-24 Priest River, ID
Board Action:: Stipulation and Order

limiting prescribing

Rencher, Mark MD
M-4486 Idaho Falls, ID
Board Action: Modification to stipula-

tion and order

Roth, Brandon RT
LRT-834 Pocatello, ID
Action: Stipulation and Order for

practice conditions

Roman, Debra DO
0O-327 Boise, ID
Board Action:: Formal reprimand and

fine for unlicensed practice
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Board Welcomes New Members

The Board of Medicine welcomes new members:
Joseph Williams, MD, Meridian, Board of Medicine
Robert Ward, MD, Twin Falls, Board of Medicine

Magen Schmidt, PA, Physician Assistant Advisory Committee

| REMINDERS

Supervising and Directing Physicians

All supervising and directing physician registrations expire
on December 31, 2011. Click on to the Idaho Board of Medi-
cine renewal page to renew your registration today.

Physician Assistants

Do you have a current delegation of services agree-
ment for each practice location? Have you changed
supervising physicians? Make sure that all change no-
tifications to the Board are up to date. Click on forms
to select the appropriate notification forms.

Proposed Legislative Changes

The Board of Medicine has proposed
amendments to Idaho Code 54-4313. 54-
3914 and 54-3504

These proposed changes remove the die-
titian, athletic trainer, and respiratory
therapy board members from the Public
Employee Retirement System of Idaho
(PERSI) that may interfere with member
involvement in other retirement plans.

NOTICE This newsletter is the only information newsletter published by the Idaho Board of Medicine and

serves as the Board’s notification of rule changes, policy information, and discipline information provided to

all licensees of the Idaho Board of Medicine.
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IDAHO STATE BOARD OF MEDICINE
Leo Harf, MD, Chairman

Barry Bennett, MD, Vice Chairman
William Cone, MD, Member

William Ganz, MD, Member

Trudy Jackson, Public Member

Joyce McRoberts, Public Member

Jerry Russell, Director, Idaho State Police
Ralph Sutherlin, DO, Member

Robert Ward, MD, Member

Joseph Williams, MD, Member

COMMITTEE ON PROFESSIONAL DIS-
CIPLINE

Stephen Marano, MD, Chairman
Julia Bouchard, MD, Member
Mike Johnson, Public Member
A.C. Jones, III, MD, Member
Wendell Wells, MD, Member

THE REPORT

Please note if you are submitting a response to a
Board inquiry or a completed application, the
completed material must be received in the Board
?Iﬂice at least 20 days before the scheduled meeting

ate. Materials not received in that time frame
will be added to the next regularly scheduled meet-
ing agenda.

Board meetings are posted on the Idaho Board of
Medicine web site

BOARD STAFF

Nancy Kerr, Executive Director

Mary Leonard, Associate Director

Cathleen Morgan, Board Attorney

Beverly Kendrick, Quality Assurance Specialist
Cynthia Michalik, Quality Assurance Specialist
Janet Whelan, Quality Assurance Specialist
Lisa Murphy, Prelitigation Manager

Darlene Parrott, Compliance Monitor

Lisa Osterman, Physician Licensing Manager
Jodi Adcock, Allied Health Licensing Manager
Mary McCulley, Finance

Jennifer Woodland, PA Licensing

Felicia Kruck,, Receptionist and Discipline

Claudia Lawson,, Pre-Lit and Licensing
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